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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, David L. Hansford, was convicted on May 5, 1965, after 
a trial by the United States District Court in the District of Columbia 


sitting without a jury, of possession of a narcotic drug in the absence of 


appropriate tax stamp (United States Code, Title 26, Section 4704a). On 


May 5, 1965, Appellant was sentenced to a term of five years imprisonment 
and is presently incarcerated in the D. C. Reformatory in Lorton, Virginia. 
Thereafter, the District Court granted Appellant's Petition To 


Prosecute An Appeal Without Prepayment Of Costs. Jurisdiction is conferred 


upon this Court by United States Code, Title 28, Section 1291. 


STATEMENT OF THE CASE 


On April 22, 1964, Appellant was arrested by agents of the 
| 


Federal Bureau of Narcotics and charged with possession of a quantity 


of narcotics without a tax stamp issued by the United States Treasury. 
The circumstances which led to the arrest have an important bearing 


on disposition of the claims made by Appellant herein. Accordingly, 
| 


some discussion of these circumstances is appropriate. 
On April 28, 1965, a Judge of the District Court heard oral 


argument on questions including whether the indictment should be dils- 


missed because of the conduct of the agents of the Federal Narcotics 


Bureau prior to arresting the Appellant. The Court took testimony lof 

two witnesses who had been agents of the Narcotics Bureau and who had 

arrested Appellant for the alleged offense of April 22, 1964, which is 
| 


the subject of this appeal. 
One of these witnesses, Joseph Dino, testified that while 
| 

he was working in the States of Maryland, Virginia, West Virginia, jand 
| 


North Carolina as an undercover investigator for the Federal Bureau of 
Narcotics, he had had occasion to have transactions with Appellant on 

December 8th and 18th, 1963. 1/ 2/ (Tr. 12-13, 20). However, Dino did 
| 


‘ 


1/ These alleged transactions are not at issue in this appeal, bat are 
mentioned only for the limited purpose of showing inducement on oy part 
of the agents of the Narcotics Bureau. 


2/ Citations are to the transcript of the record. 
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not apply for a warrant’ for Appellant's arrest until March 6, 1964 (Tr. 12). 
Agent Dino testified that he had delayed in obtaining the warrant because 
he did not wish to jeopardize undercover investigation activities (Tr. 13) 3/ 
and that between March 6th, and April 22nd, 1964, he made several phone 
calls to the place where he had made his undercover contacts with Appellant, 
but that none of these phone calls was completed (Tr. 14). 

Dino testified that on April 22, 1964, he went, in the company 


of another Agent, Mr. Malcom Mayo, to 4910 Fourth Street, N. W. for pur- 


poses of arresting Appellant without delay 4/ (Tr. 52-53). Agent Dino 


stated that he went to the door of the house at 4910 Fourth Street, N. W., 
while Agent Mayo remained in a car outside (Tr. 53-54). However, Dino 
did not arrest Appellant at this time. Rather, Dino testified that Appel- 
lant engaged him in a conversation concerning heroin and indicated that 
some waS available; Dino stated that because he thought a felony was being 
committed in his presence, and he thought he would continue to see where 
Appellant had the narcotics, he did not make an arrest at this time, as 
indicated by the following language (Tr. 55-57): 

"Q In any case, he was right there at Fourth Street; is 
that right? 


"A Yes, sir, I saw him there at the house. 


3/ The lower court Judge sustained objections to questions by Appellant's 
Counsel designed to elicit the nature and extent of these investigative 
activities (Tr. 25, 26, 28). The record establishes that Dino was not 
working full time on undercover activities during this period (Tr. 22-25). 


4/ Dino testified that one of the reasons for delay in executing the 
warrant was that he did not know that the Appellant lived at the Fourth 
Street address. . 
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Did you arrest him there? 
Not at that very minute, no sir. 
Vy 


Did you arrest him within the next couple of minutes 


K 
| 
No sir, I did not. 
Why not? 

| 


A Well, the defendant engaged me in a conversation concerning 
heroin, and he indicated to me that he had some evailable, and I thought a 
felony was being committed in my presence, and I thought I would continue 


further to see where he had the narcotics. 


of heroin? 


| 
| 
| 
Q He immediately told you or discussed with you the question 
| 
| 


That is right, that is the first. 

Before you could say anything to him? 

Other than a greeting; yes, sir. 

And so you thought he was committing a felony in your 


presence? 


| 
| 
Yes, sir. 
What felony? 


Violation of the Federal Narcotics Laws. 
| 
How so? | 
| 


He was entering into a sale of heroin. 
| 
He was entering into a sale of heroin, the very first thing 


he did when you walked in there? 
| 


A Yes, sir. After the initial greeting, he walked up to me 


and asked me if I want to cope some more heroin. 


Sree 


Q In the initial greeting, did you say you had an arrest 
warrant for him? 

A No, I didn't get a chance. 

Q You didn't get a chance to? 

A No. 

Q Did he interrupt you when you said, Hello? 

A We said, hello, and then he said, Do you want to cope 
some more heroin? 

Q Did you tell him when you first saw him that you had come 
to arrest him? 

A No, sir, I had not. 

Q Did you have any conversation with him at all before 
all of a sudden he tried to sell you heroin? 

A Other than the greeting, no, sir. 

What greeting was it? 


Just a casual hello. 


Yes. 


Do you remember this specifically? 


Q 
A 
Q Just a casual hello. 
A 
Q 
A 


Yes, sir, I do." 
This testimony; is inconsistent with representations set forth 
in a report typed by Agent Dino on April 22, 1964 concerning Appellant's 
arrest. In pertinent part the report states that on April 22, 1964, 


Narcotic Agents Malcolm Mayo and Joseph Dino, Jr., under the surveillance 


| 
a 


of Agent Samuel Reed proceeded to the "residence" 5/ of Appellant at 4910 


| 
Fourth Street, Northwest, Washington, D. C., that while Agent Mayo |re- 


| 
mained seated in the car outside, Agent Dino was admitted to the premises 
| 


by Appellant's wife; that about fifteen minutes later Appellant came down- 
stairs in his pajamas and greeted Agent Dino; that Agent Dino and the de- 

fendant engaged in general conversation and also regarding stolen property; 
that Agent Dino then told Appellant he (Dino) wes interested in purchasing 


a quantity of heroin and had about $40.00 to spend (Tr. 58-62). 


At the motion held on April 28, 1965, Agent Reed testified that 


he and Agents Dino and Mayo had been togethex in the Narcotics Bind field 
office, that Agents Dino and Mayu had left in one car and Agent Reed had 
left in another car, and that they proceeded to the neighborhood of 4910 


Fourth Street, N. W. (Tr. 75-77). 9/ | 


Trial was held in the District Court on April 29, and on Nay 3, 
4, and 5, 1965. 7/ It developed that the caily report kept by pedo Nar- 


cotics Bureau Agents, Dino had made the following entry (Tr. 68-69); 

"To residence of defendant Hansford, re under | 
cover approach to Hansford, then to various 
carriers with Hansford and Agent Mayo." 


It further developed that when Agent Dino was admitted by a Miss Jones to 
| 


the premises at 4910 Fourth Street, N. W., he had had to wait fifteen 


| 
| 
5/ Emphasis supplied. See footnote 4, supra. | 
6/ The Lower Court Judge sustained an objection to a question designed to 
elicit testimony as to how many times Officer Reed followed other officers 
who were engaged in attempting to e>*cute a warrant. 
7/ The trial "udge was not the same Judge who presided at the proceedings 
of April 28, 1965, 
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minutes for Appellant at which time Appellant appeared in his pajamas, 
that, in the course of a conversation of one-half hour, Dino told him 
he (Dino) was dealing in stolen property and indicated he was a thief 
from Baltimore and a seller of narcotics, and that he had a friend in 
the car (Agent Mayo), who wanted to obtain some narcotics (Tr. 17-19, 


Tr. 71-73, 89). Agent Mayo entered the premises and indicated to 


Appellant that he (Mayo) handled stolen goods ane shoplifted. 8/ 


(Tr. 211). Agent Mayo told Hansford that he was acquainted with three 
narcotics addicts known to Appellant (Tr. 228-230). Mayo told Appel- 
lant that he (Mayo) had come to obtain $40.00 worth of heroin (Tr. 219). 
Thereafter, Agents Dino and Mayo arove Miss Jones to a laundromat around 
the comer and returned to the Fourth Street address ten minutes later. 
Conversation with Appellant continued. Agents Dino and Mayo got in a 
car and followed Appellant, who drove in his own car to premises lo- 
cated at Upshur Street, Northwest; Appellant got out of the car. and ten 
minutes Later returned to Agents Dino and Mayo, motioned them to get in 
his car. The three men drove to premises at Crittenden Street, North- 
west, whereupon Appellant produced what was later identified as a quan- 
tity of heroin hydrochloride (Tr. 97-99; Tr. 185-187). Arrest followed. 

Appellant was thereafter found guilty of one count of pos- 
session of narcotics without a Treasury stamp. 


a 


8/ Agent Mayo, who was an Agent with the Federal Bureau of Naroctics for 
three years, testified that shoplifting, (or "boosting’) is a common trade 
of addicts (Tr. 183, 211). 


sanighe ce 
STATUTES AND RULES INVOLVED 


United States Code 
Title 26, Section 4704 - Packages 


"(a) General requirement - It shall be unlawful 
for any person to purchase, sell, dispense or distrib- 
ute narcotic drugs except in the original stamped pack- 
age or from the original stamped package; and the ab- 
sence of appropriate taxpaid stamps from narcotic drugs 
shall be prima facie evidence of a violation of this 
subsection by the person in whose possession the same 
may be found." 


STATEMENT OF POINTS | 
1. The conviction of Appellant for possession of narcotics 
should be vacated because of the conduct of Agents of the Federal Bureau 


of Narcotics in creating circumstances which led to Appellant's arrest 


constitutes entrapment. 


2. The circumstances set up by the Narcotics Agents in bring-~ 
{ 

ing about Appellant's arrest are so contrary to public policy that appel- 
4 
lant's conviction should be vacated by this Court in the exercise of 


. . sag . A . 
supervisory powers and in the interests of sound administration of justice. 
4 


i 
SUMMARY OF ARGUMENT i 


|, 
1 


On April 22, 1964, the Agents of the Federal Narcotics Bureau 
went to premises at 4910 Fourth Street, Northwest for the purported) pur- 


i 
pose of arresting Appellant for alleged previous narcotics offenses|, 


However, their own testimony clearly indicates that the real purpose of 


contacting Appellant was to induce hi.. to commit a violation of i aa 
cotics Act. This is indicated by a considerable time period between 
i 
( 
l 


= 9 = 


December 8, and 18, 1963,\ the dates of the alleged previous offenses and 
March 6, 1964, the date of obtaining of a warrant to arrest Appellant for 
these alleged offenses, and the failure to make any meaningful effort to 
execute the arrest warrant until April 22, 1964. Moreover, on April 22, 
1964, the Agents rejected several convenient opportunities to arrest 
Appellant. The conclusion is inescapable that Appellant was induced to 
commit the offense which resulted in the conviction under appeal here. 

The testimony of the Agents is less than candid. The conclu- 
sion must be reached thati through a chain of events set into motion by 
the Agents, Appellant committed a crime which he would not have other- 
wise been predisposed to commit. sherefore, this Court must conclude 
that Appellant's conviction was brought about through entrapment and 
must be vacated. 

The record in this case must be reviewed on broader grounds 
than the narrow question of whether there is entrapment as a na‘ter of 
law. What is involved here is the integrity of the law enforcement pro- 
cess itself. The conduct of the Agents of the Federal Narcotics Bureau 


in this case falls below the standards expected of proper usage of 


Government power by law enforcement officers. The conviction must be 


vacated because of the traditional duty of the Court to maintain public 


confidence in the fair and honorable administration of justice. 
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ARGUMENT 
I 


i 


The Conduct Of The Agents Of 
The Federal Narcotics Bureau if 
Constitutes Inducement i: 
| 
The record testimony of the Agents themselves clearly indicates 


that the Agents of the Federal Narcotics Bureau induced Appellant 9 com= 
mit the offense of which conviction is appealed herein. Agent Dino :tes~ 
tified that on December 8, and 18, 1963, he had acted as undereover con- 
tact with Appellant for two earlier alleged narcotics offenses whic: are 
not at issue here. Yet no attempt was made to obtain an arrest warrant 
until March 6, 1964. Further, while the three Agents testified that they 
intended to execute this arrest warrant cn April 22,°1964, there is! no 
convincing reason for their failure to attempt to do so at an earlier 
date. Moreover, despite their statements as to intent, there is nol, 
persuasive justification for their S2ilure to execute the search wazrant 
on the April 22, 1964 date itself. Finally, because of the false dipre 
sentations made to Appellant by the Agents that one of them was a "booster" 
and seller of narcotics from Baltimor- who wished to obtain narcotids, it 


must be concluded as a matter of law, that Appellant was induced by paw 


enforcement officers to commit the offense at Bar. 


Il 


The Testimony Of The Narcotics 
Agents Must Be Discredited 


A review of the transcript of testimony of the Narcotics Agents 
cannot but lead to the conclusion that there are many inconsistencies therein. 
At the hearing on the Motion To Suppress And Dismiss Indictment held on April 28, 
1965, Agent Dino testified that though he obtained on March 6, 1964, a warrant 
for axrest of Appellant, he made no attempt to execute this warrant until 
April 22, 1964. Dino stated that he made a number of phone calls to try to. 
reach Appellant but was unsuccessful. The record discloses no attempt to obtain 
the assistance of the Metropolitan Police or to contact a Parole Officer to 
effectuate the arrest. Moreover, phone cals were purportedly relied on to 
contact Appellant because the Agents did not know Appellant's address. This 
representation is completely contradictory with reports of the Federal Nar- 
cotics Bureau prepared by Agent Dine on the very date Appellant. was arrested. 
Each report refers to making contact at Appellant's "residence". Further, 
there is every reason to conclude that Agent Dino believed Appellant resided 
at the 4910 Fourth Street address in «he Northwest section of Washington, for 
this is the very place where Dino and Appellant had met in earlier contacts 
of December 8, and 18, 1963 (Tr. 30). 

The attention of the Court is invited to the representation that the 
Agents approached the Fourth Street premises on April 22, 1964, with the inten- 
tion of arresting Appellant without delay. Again, the report of Agent Dino 
indicates that the Agents of the Bur-au intended to make a contact; the report 


typed by Dino on April 22nd makes no mention whatsoever of intent on the part 
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of the Agents to arrest Appellant when they made their approach to!him. 


Other representations of the Agents bear close scrutiny upon review. 


Among these is the testimony of Agent Dino that Appellant made a sbontaneous 


offer to obtain narcotics for Appellant on April 22nd, and that ae Dino 


did not have an opportunity to execute the arrest warrant for Appejlant before 
the Appellant made the spontaneous declarations. The reports prepared by Dino 
himself on the same day of arrest indicate otherwise. These sapaees and the 
subsequent testimony of Agents Dino and Mayo show that actually, aa was ad- 
mitted by Miss Jones to the Fourth Street address, that thereafter: Appellant 
appeared dressed in pajamas, that Appellant ana Agent Dino engaged in ccnver- 


sation, some of which dealt with “boosting”, or shop lifting, = Agent Dino 


indicated to Appellant that Agent Mayo, who was represented to te a narcotics 


seller and a "booster", had come from Baltimore to obtain $40.00 worth of 
heroin. In view of these later contradictory statements and testihony, it is 
inconceivable that Agent Dino meant io arrest Appellant without adtay when he 
and Agent Mayo approached the Feurth Street premises on April 22nd, 1964, Y or 
that there was no opportunity to arrest Appellant at this time. 
Normally, as an appellate cvurt, this Court would secepe Mie testimony 
of police officers and other witnesses credited by the trial court. But this 
Court is not compelled to accept the testimony of any witness. Sde Kelly v. 


| 
United States, 90 U.S. App. D.C. 125, 194 F. 2d 150; Herter v. United States, 


9/ Agent Mayo testified that this was the only occasion on which he had 
executed an arrest warrant in which there was substantial delay (Ir. 206-207). 


SUls 


testimony of 
9 Cir.,27 F. 2d 521, both rejecting/police officers. As this Court has held 


in another case involving narcotics violations, "In some cases police tes- 
timony, like other testimony, will simply be too weak and too incredible, 
under the circumstances, to accept." See Henry W. Jackson v- United States. 
___ U.S. App. D.C. se, ss F. 2d __, (Case No. 19,134, decided November ¢, 
196S, slip opinion, page 8). In Jackson, supra, this Court rejected fact 
findings which were based upon corroborated testimony of police officers. 

The same result must be reached in the instant case, particularly where there 


is involved the conduct of persons with special training and knowledge who 


are, through experience, presumed to be aware of the possibility of raising 


P : . . ‘ . 7 
tre defense of entrapment in narcotics violation cases. 10/ 


IIl 


The Conduct Of The Narcotics Agents 
In Bringing About Appellant's Arrest 


Constitutes Entrapment As A Matter Of Law 


In cases involving narcotics violation, this Court has applied the 
test of the Supreme Court in the cases of Sorrells v. United States, 287 U.S. 
435, 53 S.Ct. 210, 77 L. Ed. 413 and Sherman v. United States, 356, U.S. 369, 
78 S.Ct. 819, 2 L. Ed. 12d 848. Two questions of fact arise: (1) did the 
Agent induce the accused to commit the offense charged in the indictment; 


(2) if so, was the accused ready and willing to commit the crime without 


10/ Of significance to the Court in Jackson, supra, was the fact that dif- 
ferent judges presided at the trial and at a hearing on mandate during which 
there was given testimony inconsistent with that at trial. (Slip Opinion 
pp- 7-8). 
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persuasion and was he awaiting any propitious opportunity to commit the 
offense. Both questions shovld ve resolved in favor of the a>pellant as a 
matter of law. Inducement on the part of the narcotics agents is already so 
well established as to require no further discussion here. We tuxh now to 
whether the Government has effectively carried its burden of showing the pre- 
disposition of Appellant to commit the alleged offense in question. 

At the outset, it must be observed that, to put it most branieanayy, 

| 

the testimony of the Agents is fraught with contradictions which have been 
detailed. It follows, then, that because the testimony is unworthy of belief, 
predisposition to commit the alleged offense on the part of Appellant has not 
been shown. It is inconceivable that a man coming downstairs in his pajamas 
would have immediately volunteered to obtain narcotics without giving the 
Agent Dino a chance to make the arrest which was purported to be the purpose 
of the appearance of Agents Dino, Mayo, and Reed. In fact, given the circum- 
stances in this case, it is not improbable to conclude that Appellant believed 
Agent Mayo desired to obtain heroin for his own use. The record aeeabntaten 
that Agent Mayo was represented to Appellant to have come from paltinore; 
that Agent Mayo mentioned to Appellant three persons known to be narcotics 
addicts; that in conversation with Appellant, Agent Mayo nentioned activities 
involving "boosting", a practice conceded by Mayo himself to be conmon among 
narcotics addicts; and last but not least, since Agent Mayo represented that 
he wished to obtain $40.00 worth of narcotics, it is not unreasonable to infer 
that, through actions of Government officials, the Appellant was persuaded 


to obtain a day's supply of narcotics for someone whom he thought to be a 


heavy user. Since it must be concluded that the Government's showing is not 
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persuasive as to the purported predisposition of the Appellant to commit the 
offense on appeal here, it must also be concluded as a matter of law that the 


defense of entrapment is available to Appellant. 


IV 
Appellant's Conviction Must Be 
Vacated Under The Supervisory Powers Of 

This Court Over The Administration Of Justice 

The case at bar presents problems more farreaching than that of 
whether the defense of entrapment is available to Appellant. Indeed, the 
very preservation of respect for observance of law enforcement procedures 
is at stake. Even where the defense of entrapment is concerned, the Court 


has a duty to carefully scrutinize the conduct of Government Agents in bring- 


ing about arrest. Accardi v. United States, 257 F. 2d 168, cert. den., 358 


U.S. 883, 79 §.Ct. 124, 3 L.Ed. 2d 112. The Court must safeguard against 
tactics which offend common concepts of decency. Badon v. United States, 
269 F. 2d 75, cert. den. 361 U.S. 891, 80 S.Ct. 190, 4 L.Ed. 2d 152. 

Opinions of the Supreme Court have expressed concern about tactics 
of law enforcement officers in bringing about arrests for purported criminal 
violations. A concurring opinion of Mr. Justice Roberts, in Sorrells v. 
United States, 287 U.S. 435, 459, 53 S.Ct. 210, 219, 77 L.Ed. 413 (1932) 
stated the principle as follows: 

"The applicable principle is that courts must be 

closed to the trial of a crime instigated by the gov- 

exrnment's own agents. No other issue, no comparison 

of equities as between the guilty official and the 


guilty defendant has any place in the enforcement of 
this overruling principle of public policy." 


i 
| 
- 16 - | 
| 


‘Roberts 
| 


At page 457 in the same opinion, 53 §.Ct. at page 218, Mr. Justice 


expanded on this aame principle: | 
| 
"kk* The protection of its own functions and the 
preservation of the purity of its own temple belongs 
only to the court. It is the province of the court 
and of the court alone to protect itself and the gov- 
ernment from such prostitution of the criminal law." 


jover 
tactics of government agents: | 


Similarly, Mr. Justice Frankfurter has expressed concern 


and predisposition of the defendant rather than the con-| 
duct of the police loses sight of the underlying reason 
for the defense of entrapment. No matter what the de- 
fendant's past record and present indications to crimi- 
nality, or the depths to which he has sunk in the esti- 
mation of society, certa.n police conduct to ensnar 
him into further crime is not to be tolerated by an ad- | 
vanced society.***" Sherman v. cited States, 356 U.S. | 
| 
| 


"kkk Furthermore, a test that looks to the character 
| 
| 
| 


369, 382-383, 78 S.Ct. 819, 826, 2 L.Ed. 2d 848 (1958). 
Concededly, these two opinions do not state the law with respect td inter- 
pretation of entrapment. However, the rationale expressed therein mst of 
necessity come into play here because of other factors involved in this case. 
Many of the elements of American Jurisprudence stem from fundamental 
concepts of fair play set forth in its early Anglo Saxon roots. Long ago, the 
Chancellors of Equity established the maxim that those seeking equity must come 
with clean hands; similarly, it is well settled that he who seeks equity must 
do equity. Many of these or similar tenets have persisted in the vandnark 
opinions of our more modern courts. Particularly is this true when the use 
of sovereign power would be used to bring about inequitable resulta. Thus, the 
power of the Courts cannot be invoked to enforce a contract involving covenants 


| 
which restrict or exclude conveyance of land to certain racial or religious 


groups. The reason for such hcldings is to inspire fair and honorable 
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administration of justice,upon which ultimately depends the rule of law itself. 
Permissible activity does not vary according to the identity of the defendant, 
for the transcending value and standard is respect for administration of 
justice. 

In the instant case, the Government's testimony is characterized by 
inconsistency and lack of candor. There is no convincing explanation as to 
why vhere was delay between December, 1963 and March, 1964, in obtaining an 
arrest warrant; as to why there was delay between March 6, 1964, and April 
22, 1964 in approaching Appellant, purportedly to arrest Appellunt; or as to 


why there was a failure on the part of Government Agents to carry out an order 


of a judicial authority. 12/ More shocking and inexplicable .- the fact that 


the Agents rejected a convenient opportunity to arrest Appellan+, an action 
which cannot be condoned by this Court. McKnight v. United States, 87 U.S. 
App. D.C. 1 It is the province of this Court to protect itself and the 
Government in the interests of prope. standards for the administration of 
criminal justice. McNabb v. United States, 318 U.S. 332, 341; 63 S.Ct. 608, 


613. 
CONCLUSION 
For the foregoing reasons, the conviction of the Appellant should 


be vacated. 


12/ The arrest warrant of March 6. 1964, commanded the Agents of the Narcotics 
Bureau to arrest Defendant and bring uim forthwith before the nearest available 
U. S. Commissioner. (Tr. 103-104). 


acres 
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1100 Vermont Avenue, N.W. 
Washington, D. C., 20005 


Counsel for Appellant David L. Hansford 
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| 
hereby certify that copies of the foregoing Brief for Appellant were this 
| 
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| 


States Attorney for the District of Columbia. 


Joseph F. Hennessey 


REPLY BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,436 


DAVID L. HANSFORD, 


Appellant 


UNITED STATES OF AMERICA, 


Appellee 


Appeal from Judgment of United States 
District Court for the District of Columbia 


JOSEPH F. HENNESSEY 


1100 Vermont Ave., N. W. 
Washington, D. C., 20005 


Attorney for Appellant 

(Appointed by the United States Court 
of Appeals for the District of 
Columbia Circuit) 


COUNTERSTATEMENT OF THE CASE ....... 
ARGUMENT : 

I. The Government Has Misconstrued 
Appellant's Position Concerning 
Entrapment . . 1. « » « «ee ee 

A. There Was Inducement . 

B. The Government Has Not Shown 
Predisposition Of Appellant 
To Commit The Offense... . 


The Testimony Of the Narcotics 
Agents Must Be Discredited...... 


Appellant's Conviction Must Be 


Vacated Under the Supervisory 
Powers Of This Court... + -+-«e- 


TABLE OF CASES 


Accardi v. United States, 257 F.2d 168 (1958) .. 


Berry v. United States, 116 U.S. App. D.C. 375, 324 
F.2d 407(1963), cert.den., 376 U.S. 359... ... 


Dennison v. United States, 117 U.S. App. D.C. 50 (1963) 
Grimm v. United States, 156 U.S. 604 (1895) ...... 


Hallman v. United States, 115 U.S. App. D.C. 351, 320 
F.2d 669 (1963) cert.den., 375 U.S. 883 ....-4.-. 


Hunt v. United States, 103 U.S. App. D.C. 309, 258 F.2d 
161 (1958), cert.den., 358 U.S. 936....+--- 


Jackson v. United States, No. 19134 decided November 4, 
1965; ___sU.S. App. D.C. 5 | Fe2d ww ee 


Johnson v. United States, 115 U.S. App. D.C. 63, 64, 317 
F.2d 127, 128 (1963) 2.2 eee ee ee rece 


(ii) 


Sherman v. United States, 356 U.S. 369, 78 S.Ct. 819 
(1958) 


Scie Re walsh ene ua a yer auemas) Se momgtcores ghia. MeGsd 


Sorrells v. United States, 287 U.S. 435, 53 S.Ct. 190 
C1932). Me eh ete eee 


Trent v. United States, 109 U.S. App. D.C. 152, 284 
PE20°2867.(1.9605) 8 ei, co teen ayce. Markee, Webs, Jes Mee eco 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,436 


DAVID L. HANSFORD, 


Appellant 


Vv. 
UNITED STATES OF AMERICA, 


Appellee 


Appeal from Judgment of United States 
District Court for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


COUNTERSTATEMENT OF THE CASE 


| 
The Government's counterstatement of the case and brief are skill- 


fully drawn and well within proper bounds of advocacy. However, it is re- 
spectfully submitted that in some important respects the Government! s counter— 
| 


| 
statement of the case is so incomplete as to insufficiently contribute to a 
| 


complete understanding of the questions presented by this appeal. 


As the Appellant has pointed out, on April 28, 1965, a Judge of the 
| 


District Court heard oral argument and took testimony on questions including 


whether the indictment should be dismissed because of conduct of agents of 


EO oe 


the Federal Narcotics Bureau prior to arresting the Appellant. Appellant 


will not here again detail the inconsistencies in the testimony taken at 
the hearing of April 29,1965. Only the highlights will be presented. 

Agent Dino of the Federal Narcotics Bureau delayed from December, 
1963 to March 6, 1964 in, obtaining an arrest for Appellant (Tr. 12, 13, 20). 
His explanatinn for failure to obtain the warrant is that it would jeopardize 
undercover investigation; activities (Tr. 13). The nature and extent of these 
undercover activities is not reflected in the record, although it was estab- 
lished that Dino was not working on full-time undercover activities during 
this period (Tr. 22-25, 26, 28). Dino testified that between March 6, and 
April 22, 1964, he made several phone calls to the place where he had made 
several contacts with Appellant, but that none of these calls was completed 
(Tr. 14). No record was kept as to the number or dates of these calls. 

At the hearing of April 28, 1965, Agent Dino further testified 
that he and another agent named Mayo went to 4910 Fourth Street to execute 
the arrest warrant (Tr. 52-53). However, the mandate of arrest without de- 
lay specified in the warrant was not carried out. Rather, Dino testified, 
the Appellant immediately offered to enter into narcotics transactions with 
Dino and Dino did not have a chance to carry out the arrest warrant (Tr. 55- 
57). The report filled out by Agent Dino in the normal course of his daily 
activities discloses that actually Agent Dino was admitted to the Fourth 
Street premises by a person other than Appellant, that Dino had to wait 
fifteen minutes for Appellant to appear, that when Appellant finally did 
appear, he (Appellant) was dressed in pajamas, that upon Appellant's appear- 


ance, he and Dino engaged in conversation involving general matters and 


agit 


stolen property, and that Agent Dino then told Appellant he (Dino) yas in- 
terested in purchasing about $40.00 worth of narcotics (Tr. 58-62). 

Appellant has also pointed out that trial was held in the District 
Court on April 29, and on May 3, 4, and 5, 1965. Of special significance is 
the fact that the Judge presiding at the trial was not the same Judge who 
had heard argument and testimony the day before on the motion to dismiss the 
indictment. Had the transcript of testimony of April 28th been aveilable to 
the trial Judge, the verdict reached in this case would have been cifferent, 
for there is considerable inconsistency in the testimony of the nargotics 
agents. The trial record disclosed that in a daily report made for the Fed- 
eral Narcotics Bureau by Dino, an "undercover" approach was made to Appellant 
on April 22, 1964, that Dino had to wait for fifteen minutes after entry to 
the Fourth Street premises to talk to Appellant, that Appellant finglly ap- 
peared in his pajamas and talked with Dino for approximately one-half hour. 
In the course of this conversation Dino identified himself as a desler in 
stolen property and indicated he was a thief from Baltimore and a seller of 
narcotics, that he had a friend in the car (Agent Mayo) who wanted to obtain 
narcotics (Tr. 17-19, Tr. 71-73, 89). Agent Mayo then entered the premises 
and indicated to Appellant that he (Mayo) handled stolen goods and shoplifted 
(Tr. 211). 1/ Agent Mayo told Appellant that he (Mayo) had come to obtain 
$40.00 worth of heroin (Tr. 219). | 


The Government's counterstatement of the case does rct refute any 
| 
1/ Agent Mayo who was an Agent with the Federal Bureau of Narcotics for three 


years, testified that shoplifting (or "boosting") is a common trade! of narcot- 
ics addicts (Tr. 183, 211). | 
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of the allegations 2/ made by Appellant as to the inconsistencies in testi- 


mony. Moreover, the Appellee has ignored or has not fully considered the 
fact that the Judge who presided at the hearing of April 28, 1964, was not 


the same Judge who presided at the subsequent trial in this case. 


ARGUMENT 


a 


The Government Has Misconstrued 
Appellant's Position 


Concerning Entrapment 

In presenting its position as to entrapment, Appellant is fully 
aware of well established holdings that the defense of entrapment is not 
simply that the particular act be committed at the expense of government 
officials. Sorrells v. United States, 287 U.S. 435, 53 S.Ct. 190 (1932); 
Grimm v. United States, 156 U.S. 604 (1895). Whether Appellant agrees with 
the law or not, it is recognized that the Supreme Court has condoned the 
use of artifice and strategem in detection of crime under certain circum 
stances. Sherman v. United States, 356 U.S. 369, 78 S.Ct. 819 (1958). 
However, this does not remove the necessity for careful scrutiny of the 


conduct of law officers by the Courts. 


2/ It appears that the only mistakes of fact contained in Appellant's pre- 
sentation are in the fifth sentence of line 10, where there should be refer-— 
ence to "failure to execute the arrest warrant" rather than "failure to execute 
the search warrant" and at the first sentence of Page 12, where there should be 
reference to "a spontaneous offer to obtain narcotics for agents" rether tian 
"a spontaneous offer to obtain narcotics for Appellant." Since no prejudice 
has been caused to Appellant or the Government by such inadvertent errors, 
Appellant will not burden the Court with consideration of pleadings at a time 
when the case is ripe for argument. 


Pan ee 


| 
In point of fact, the law of entrapment states that once inducement 
is shown, the Government must meet that claim by showing predisposition to 


commit the offense. 


A. There Was Inducement 


A review of all the testimony taken both at the hearing and at the 
trial indicates that the Government agents induced Appellant to connit the 
offense alleged here. The Government's claims notwithstanding, Agent Dino 
had no intention of arresting Appellant when he (Dino) appeared with the arrest 
warrant at the Fourth Street premises on April 22, 1964. The reaoais show 
that the purpose of this approach was an "undercover contact". Further, the 
claims of the Government notwithstanding, there was no offer by Appellant so 
spontaneous that Dino had no chance to execute the arrest warrant. aenaxs 
Dino had to wait fifteen minutes for Appellant to appear. When Appeliant did 
appear, he was dressed in pajamas. After conversaticn between Appellant and 
Agent Dino on general matters and stolen goods referred to earlier, Agent 
Dino brought in Agent Mayo, who was identified as a handler of narcotics and 
shoplifter and who indicated, as had Agent Dino, that he wanted to obtain 
$40.00 worth of narcotics from Appellant. It must be concluded as a matter 
of law that Appellant was induced to commit the crime 3/ asa result of pat- 
terns of activity created by the Government. Certainly personal importuning. 

| 
3/ In answer to Appellant's argument on entrapment, Appellee recites the 
finding of the Judge at trial that there was no inducement. With all de- 
ference to the Judge, he did not have before him the inconsistent testimony 


of Dino as given before the Judge presiding at the hearing on the motion to 
dismiss. 


pany ee 


which occurred here, is only one of many means of finding inducement. Johnson 


v. United States, 115 UJS. App. D.C. 63, 64, 317 F.2d 127, 128 (1963). This 


Court has recognized that a sale of narcotics to a user or purchaser is always 
one induced by the purchaser. Trent v. United States, 109 U.S. App. D.C. 152, 
284 F.2d 286 (1960). 
B. The Government Has Not Shown 
Predisposition Of Appellant 
To Commit The Offense 

It is then appropriate to consider whether the Government has car- 
ried its burden of showing that Appellant was predisposed to commit the offense 
in question. Some discussion is appropriate. 

At the outset, it must be observed that it is not incumbent upon the 
&ppellant to come forward with evidence or testimony to show the absence of 
a predisposition to commit the offense alleged. Rather, the Court may weigh 
all the testimony and evidence, and is required to scrutinize with great care 
the conduct of Government agents. In fact, in the Sherman case, supra, there 
was a finding of entrapment based solely upon the testimony of the Government. 
See also Johnson v. United States, supra. 

We turn now to the question of what was shown by the Government as 
to Appellant's predisposition to commit the offense alleged. The Government 
apparently relies upon a showing of other narcotics offenses and purported 
transactions of Appellant together with Dino's testimony that Appellant spon- 
teneously offered to make narcotics available. This cannot stand on appeal. 
In Sherman, supra, where the Supreme Court held entrapment as a matter of law, 


there was undisputed Government testimony as to previous narcotics transactions 


ae, ae 
| 


by the Appellant therein. In Sorrells, supra, which also found entrapment as 
a matter of law, the record disclosed evidence of a previous rumrunning con- 
viction. It is well settled that the claim or defense concerning entrapment 
must rest on the facts of each case. Johnson, supra. | 

That there is absence of a predisposition to commit a nareoties 
offense is not a claim available only to the defendant without a prior erim- 
inal record. Innocence, in connection with entrapment, indicates absence of 
a predisposition or state of mind which readily responds to the opportunity 
furnished by the officer or agent to commit the forbidden act for which the 
accused is charged. Sherman, supra; Sorrells, supra. The plain fact is 
that Appellant is charged with possession of narcotics. It is undiaputed 


| 
that Appellant was not in possession of narcotics when approached by Agents 


Dino and Mayo on April 22, 1964. He came into possession only as a result 


| 
of the importuning of these Agents. Because the testimony of the aeenes is 
completely unreliable, it is not entitled to weight in countering the defense 


of entrapment. 


( 


The Testimony Of The Narcotics 
Agents Must Be Discredited 


| 
| 
Il | 
| 


In its Brief (Pages 2-7, 11-12) Appellant has pointed out! the many 


inconsistencies and inadequacies in the testimony of the Government; Agents. 
| 

These arguments and the recitation of pertinent transcript citations will not 
| 


be repeated here. However, brief attention must be given to statements of 
| 


the Government as to this point. 


The Government has urged extreme caution in assessing credibility of 


Seis 


witnesses (Brief, footnote 10). However, it should be noted that this sug- 
gestion of the Government is based in great degree upon three premises which 
are erroneous in nature. The first erroneous premise is that at trial Appel- 
lant relied "exclusively" on a memorandum report of Dino to contradict the 
Agent's testimony. This is not precise, as the transcript of testimony at 
the hearing and the trial clearly show. The second erroneous premise is 
that Appellant's argument here is based solely upon conflict in testimony 
taken before the Judge presiding at the trial. As poiated out earlier, the 
inconsistencies in transcript of hearing were not before the trial Judge, a 
factor of great significance in the Jackson case cited by the Government 
(Brief, footnote 10). See Jackson v. United States, No. 19134 decided 
November 4, 1965; U.S. App. DC. 5, —Ss«d#Fw2d - Ss The third erroneous 
premise is that Appellant complains here of conflict between testimony pre- 
sented on behalf of prosecution and that of the defense. This is not the 
case; rather there is inconsistency in the testimony of the Government wit- 
nesses. This alone distinguishes the instant case from those relied upon 

by the Government. Compare the following cases relied upon by the Govern- 
ment, all of which involve conflict in testimony between Government and 
detense witnesses. Accardi v. United States, 257 F.2d 168 (1958); Dennison 


v. United States, 117 U.S. App. D.C. 50 (1963); Berry v. United States, 116 


U.S. App- D.C. 375, 324 F.2d 407 (1963), cert.den., 376 U.S. 359; Hallman 


v- United States, 115 U.S. App. D.C. 351, 320 F.2d 669 (1963). cert.den., 
275 U.S. 883; Hunt v. United States, 103 U.S. App. D.C. 309, 258 F.2d 141 


(1958); cert.den., 358 U.S. 936. 
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III 


Appellant's Conviction Must 
Be Vacated Under The Supervisory 
Powers Of This Court 


Appellant has contended (Brief, Pages 15-17), that the conviction 
| 


herein must be vacated under the supervisory powers of this Court over the 

administration of justice. Appellee answers that artifice and strategen have 

been condoned by the Courts in other cases involving narcotics offenses. It 

is respectfully submitted that this misconstrues the basic thnrat of Appelsnt': 

argument. The misrepresentations here were made to the Court itself, not to 

narcotic offenders alone. This Court should not be required to pik and choose 
| 


among inconsistent statements of Government Agents so as to come up with a 


plausible rationale for conviction. The conviction appealed from should be 


vacated. 


Respectfully submitted, 


JOSEPH F. HENNESSEY 


1100 Vermont Avenue, N. W. 
Washington, D. C., 20005 


January 28, 1966 Counsel for Appellant David L. Hansford 
(Appointed by this Court) 
| 


CERTIFICATE OF SERVICE 


I, Joseph F. Hennessey, appointed attorney for the Appellant, 


hereby certify that copies of the foregoing Reply Brief for Appellant 


were this date hand-delivered to the office of Charles A. Mays, Assistant 


United States Attorney for the District of Columbia. 


Date: January 28, 1966 Joseph F. Hennessey 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Whether, on the facts of this case, entrapment was 
established as a matter of law, the factual issue having 
been resolved against appellant by the court in a non- 
jury trial? 

2) Whether the tactics employed by the narcotics agents 
in this case were so shocking to the conscience of the 
court as to justify vacation of appellant’s conviction 
under this Court’s supervisory power over the adminis- 
tration of criminal justice in the District of Columbia? 


INDEX 


Counterstatement of the case 
Statute involved 


Argument: 
I, Entrapment was not established as a matter of law.. 


II. Appellant’s conviction should not be vacated under the 
supervisory powers of this Court over the administra- 
tion of criminal justice in the District of Columbia. 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,486 


Davin L. HANSFORD, APPELLANT 
uv. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on June 22, 1964, in eight 
counts for violations of the Federal narcotics laws.’ 
Counts 1-6 were severed for separate trial (H. Tr. 87- 
89)? and count 8 dismissed on Government motion (Tr. 
18). Thereafter, appellant waived jury trial on count 7 
(Tr. 18), was tried by the court, convicted of possessing 
narcotics in violation of 26 U.S.C. § 4704(a), and, on 
May 5, 1965, sentenced to imprisonment for five years. 


126 U.S.C. § 4704(a), 26 U.S.C. § 4705(a), 21 U.S.C. § 174. 


2 Appellee uses “H. Tr.” to refer to the transcript of the hearing 
before Judge Sirica on April 28, 1965, and “Tr.” to refer to the 
transcript of the trial before Judge Hart on April 29-May 5, 1965. 


(1) 
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Appellant’s conviction rests upon the testimony of 
Joseph Dino, Jr., and Malcolm M. Mayo, both agents of 
the United States Treasury Department, Bureau of Nar- 
coties, at the time of the offense in question (Tr. 15, 183). 
Their testimony revealed that Dino, while working in an 
undercover capacity, had certain contacts and transac- 
tions with appellant on December 8 and 18, 1963, which 
formed the basis for the issuance of a warrant for ap- 
pellant’s arrest on March 6, 1964 (H. Tr. 12, Tr. 16). 
A warrant was not sooner obtained because it was felt 
that it would jeopardize the undercover investigation of 
other cases in the area in which Agent Dino was par- 
ticipating at that time (H. Tr. 18). 

Between March 6 and April 22, the day the warrant 
was executed (H. Tr. 14, Tr. 16), Dino was in the 
Washington area only periodically. On these occasions 
he attempted to make telephone contact with appellant in 
order to make an undercover approach to execute the 
warrant.® 


On April 22, having been unable to contact appellant 
by telephone, Agents Dino, Mayo and Reed decided to go 
to the house of appellant’s paramour‘ with the intent of 
executing the arrest warrant (Tr. 37, 39, 88, 201, 213).5 
Dino and Mayo drove to the place in question in one car 
with Reed following them in another (Tr. 16, 214).* 


* Agent Mayo testified as to the procedure followed in making 
an undercover arrest. The undercover agent will always make the 
initial approach to avoid alerting the subject, since, if the subject is 
not there, others may recognize a known agent and warn the sub- 
ject, allowing him to become a fugitive. If the subject is present, 
the undercover agent will then summon the other agents and they 
will place him under arrest (Tr. 205-206). 


*This is the place where Dino’s previous contacts with appellant 
had been made (H. Tr. 14). 


5 Dino testified that they did not go to appellant’s house to effect 
another purchase of narcotics (Tr. 71). The trial judge found as 
a fact that the agents had gone there to execute the arrest warrant 
(Tr. 265). 


* Reed was acting as back-up agent for the arrest. He was in a 
separate car to avoid alerting appellant since he was a known agent 
in that area (Tr. 202, 214). See note 3, supra. 
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When arriving at the proposed place of arrest, Dino went 
to the door and knocked, while Mayo remained in the 
ear (Tr. 17, 40, 184). Appellant’s paramour admitted 
Dino to the house and notified appellant that he had com- 
pany (Tr. 17, 41). After a short time, appellant came 
downstairs in his pajamas, greeted Dino and asked, in 
effect, if he wanted to purchase some more heroin.’ Dino 
said he would, and appellant replied he would take care 
of him (Tr. 18). After some general conversation about 
other matters, Dino indicated that he was interested in 
buying about $40 worth of heroin (Tr. 49) and that he 
had a friend in the car who would also be interested in 
buying some (Tr. 17-19, 71-73, 89). 

At. this point, Dino and Mayo took appellant’s paramour 
to, the laundromat (Tr. 184). While returning, Dino in- 
formed Mayo that appellant had offered to purchase nar- 
cotics before he could execute the warrant (Tr. 185, 218).® 
Upon their return, both agents went into the house (Tr. 
208-209), met with appellant, and discussed the instant 
purchase (Tr. 185). Appellant invited the agents to go 
with him to pick up some heroin and they accepted. 

At appellant’s directions, the agents followed him in 
their own car until he motioned them to the curb (Tr. 
186). He left his car and returned about ten minutes 
later, told them to get in his car and drove them to the 
200 block of Upshur Street where he parked and entered 
a residence. He returned shortly, drove around the cor- 
ner, and parked again. He got out of the car, walked 
into an alley, returned and drove to a nearby parking 
lot. En route to the lot he said he had purchased a $7.50 


7™Dino testified that appellant, in almost one complete phrase, 
said something like: “Hi, there, Joe, how are you, did you come to 
cop some more stuff?” (Tr. 45). 


8 Dino explained that he did not execute the warrant upon first 
seeing appellant because appellant imediately offered to purchase 
narcotics, and, believing a felony was about to be committed in his 
presence and desiring to locate appellant’s source of narcotics, he 
decided to wait (Tr. 86). 
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bag of heroin which he wanted to test before buying any 
more (Tr. 20, 187). 

Upon arrival at the parking lot, he removed a bag from 
his pocket, took out a needle and eye dropper and as- 
sembled a makeshift syringe. When the agents recognized 
the contents of the bag as a white powder and saw the 
paraphernalia appellant had withdrawn, they placed him 
under arrest. A search of appellant‘s person revealed 9 
more bags and 102 capsules containing heroin (Tr. 20, 
188).° Neither the bags nor the capsules had tax stamps 
affixed or were in stamped packages (Tr. 24, 188). 

The results of this arrest were recorded by Dino in a 
memorandum report dated April 23, 1964 (Government 
Exhibit #2), which reads in part as follows: 


* * * HANSFORD came downstairs in his pajamas 
and greeted Agent Dino. Agent Dino and the de 
fendant engaged in general conversation and also re- 
garding stolen property. Agent Dino then told 
HANSFORD that he was interested in purchasing a 


quantity of heroin and had about $40 to spend. 


Dino testified at trial that this report was only a synopsis 
of what happened on April 22 and did not go into minute 
detail as to all conversation and activity, that it was 
written primarily to refresh his recollection. He testified 
that, while the report relates that he told appellant he 
was interested in purchasing heroin, it was appellant who 
first mentioned narcotics (Tr. 264-266). 

Subsequently, the trial judge, denying appellant’s mo- 
tion for acquittal, agreed that Agent Dino “only sug- 
gested that he was interested in buying narcotics after 
the Defendant, himself, brought up and asked him if he 
was interested” (Tr. 269) (Emphasis added). More 
over, the trial judge found that appellant, immediately 
after his greeting, “asked the agent if he had come to 
buy some dope” (Tr. 265-266), and that the agents had 


® Appellant stipulated at trial that the bags and capsules con- 
tained a heroin compound (Tr, 242). 
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in fact come to arrest appellant (Tr. 265). Upon denial 
of appellant’s motion for acquittal on the ground of en- 
trapment, the following colloquy occurred between counsel 
for the defense and the trial judge: 
THE COURT: I find not the slightest evidence 
of entrapment in this case, not the slightest. 
MR. DRISCOLL: Your Honor must find some in- 
ducement. 
THE COURT: I don’t even find any inducement. 
(Tr. 269) 
Appellant was thereafter found guilty of possessing nar- 
cotics without a Treasury stamp as charged in count 7. 


STATUTE INVOLVED 


Title 26, United States Code, Section 4704(a), pro- 
vides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except 


in the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found. 


SUMMARY OF ARGUMENT 


There is no evidence in the record on appeal which in 
any way suggests that the offense of April 22, 1964, was 
the product of the creative activity of Government of- 
ficials. On the contrary, the evidence indicates willing- 
ness on the part of the appellant to sell narcotics to the 
federal agents. On the facts as presented below, entrap- 
ment is not established as a matter of law, and further, 
this factual issue was correctly decided by the trial judge. 

The conduct of the Government agents falls within the 
ambit of permissible artifice and strategem. It therefore 
forms no basis for the reversal of appellant’s conviction 
under the supervisory powers of this Court over the ad- 
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ministration of criminal justice in the District of Co- 
lumbia. 


ARGUMENT 


I. Entrapment was not established as a matter of law. 
(Tr. 20-24, 45, 187-188, 244-266, 269.) 


The defense of entrapment is not simply that the par- 
ticular act was committed at the instance of Government 
officials. That is often the case where proper action of 
these officials leads to the revelation of criminal enter- 
prises. Sorrells v. United States, 287 U.S. 485, 451 
(1982) ; Grimm v. United States, 156 U.S. 604 (1895). 
The very nature of criminal activity is such that stealth 
and strategy are necessary weapons in the arsenal of the 
police officer. Sorrells v. United States, supra at 441; 
Sherman v. United States, 356 U.S. 369, 372 (1958). 

The fact that Government agents merely afford op- 
portunities or facilities for the commission of the of- 
fense does not constitute entrapment. Sherman v. United 
States, supra at 372; Hansford v. United States, 112 U.S. 
App. D.C. 359, 303 F.2d 219 (1962). 


Entrapment occurs only when the criminal conduct 
was “the product of the creative activity” of law en- 
forcement officials .... To determine whether en- 
trapment has been established, a line must be drawn 
between the trap for the unwary innocent and the 
trap for the unwary criminal. Sherman v. United 
States, supra at 372. 


It must be shown that “the criminal design originates 
with the officials of the Government, and they implant in 
the mind of an innocent person the disposition to commit 
the alleged offense and induce its commission in order 
that they may prosecute.” Sorrells v. United States, 
supra at 442. 


First there must be proof of inducement or active 
participation by the government agent. Second, [the 
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claim of entrapment must not have been overcome 
by a showing of] predisposition on the part of the 
accused to commit the offense. Hansford v. United 
States, supra at 363, 303 F.2d at 223. 


Entrapment as a matter of law is not shown on the 
facts of the instant case. First, there was no showing 
that the criminal design originated with the officials of 
the Government. Agent Dino testified, and the trial 
judge found as a fact, that it was appellant who first 
mentioned the subject of narcotics and initiated the nar- 
cotics transaction (Tr. 45, 269). Appellant, although 
he was available to testify and did in fact testify as a 
rebuttal witness, in no way denied this sequence of events. 
There is substantial evidence in the record to support 
the trial judge’s conclusion that there was no inducement 
(Tr. 269), and therefore that finding should not now be 
disturbed." Absent inducement, as a matter of law there 
can be no entrapment. 


*° At trial appellant relied exclusively on a memorandum report 
of Dino to contradict the agent’s testimony that appellant initiated 
the subject of narcotics. That report indicates on its face that, 
after some general conversation, “Agent Dino then told HANSFORD 
he was interested in purchasing a quantity of heroin and had about 
$40 to spend” (Government Exhibit No. 2). However, Dino ex- 
plained to the satisfaction of the trial judge that this report was 
not inconsistent with his testimony (Tr. 264-266), and, as stated 
above, the trial judge found as a fact that appellant initiated the 
discussion of narcotics. 

Appellant now urges that the testimony of Dino be discredited. 
The power of this Court to disregard findings of fact and testimony 
accepted by the trial judge should be exercised with extreme caution, 
and this Court to a large extent must rely upon the trial court’s 
judgment based upon its observation of the witnesses. Jackson v. 
United States, No, 19,184, decided November 4, 1965. Moreover, 
it was Dino’s clear testimony that it was appellant who initiated 
the subject of narcotics, “Whether he actually did or not was a 
question of credibility which, having been resolved on sufficient evi- 
dence in favor of the Government by the trial judge, [should] not be 
disturbed on this appeal.” Smith and Cunningham v. United States, 
Nos. 19,148-9, decided November 4, 1965. See also Dennison v. 
United States, 117 U.S. App. D.C. 50, 51 n. 1, 325 F.2d 623, 624 n, 
1 (1963) ; Hunt v. United States, 103 U.S. App. D.C. 309, 258 F.2d 
161 (1958), cert. denied, 358 U.S. 936. 
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Second, even assuming that inducement exists appellant 
was not entrapped because he was predisposed to commit 
the instant offense. It is well settled that “the courts set 
up protection only for one who had had no previous dis- 
position to commit the crime.” Fletcher v. United States, 
111 U.S. App. D.C. 192, 194, 295 F.2d 179, 181 (1961), 
cert. denied, 368 U.S. 998. An accused lacks predisposi- 
tion in the context of entrapment only when he “would 
not have perpetrated the crime for which he is presently 
charged but for the enticement of the police official.” 
Hansford v. United States, supra at 362, 308 F.2d at 
222. 

Entrapment, a favorite claim among narcotics offend- 
ers, has been before this Court many times in various 
settings. Where the particular defendant was a known 
addict or vendor of narcotics who had made previous 
sales of narcotics to an undercover police agent without 
reluctance, the Court has consistently held that the de- 
fendant was predisposed to violate the narcotics laws 
and entrapment did not exist as a matter of law. Berry 
v. United States, 116 U.S. App. D.C. 375, 324 F.2d 407 
(1963), cert. denied, 876 U.S. 959; Nickens v. United 
States, 116 U.S. App. D.C. 388, 323 F.2d 808 (1963), 
cert. denied, 379 U.S. 905; Fletcher v. United States, 
supra; Trent v. United States, 109 U.S. App. D.C. 152, 
284 F.2d 286 (1960), cert. denied, 365 U.S. 889. 

In the present case, appellant had been previously con- 
victed for violating the narcotics laws." In addition, ap- 
pellant had previously engaged in two separate narcotics 
transactions with Agent Dino. The record is devoid of 


See Hansford v. United States, No. 19,436, decided October 29, 
1965 (denying appellant’s motion to set bail pending this appeal). 

A criminal record, although not precluding the defense of entrap- 
ment, is relevant in regard to predisposition or propensity to violate 
the law. Hansford v. United States, supra at 362, 303 F.2d at 222. 


2 See Sullivan v. United States, 95 U.S. App. D.C. 78, 219 F.2d 
760 (1955), where previous sales to a police informant were held to 
show a “predisposition or criminal design . . . to violate the nar- 
cotic laws,” precluding “any finding of entrapment with respect to” 
the subsequent transaction, 
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evidence of persuasion or personal importuning by Gov- 
ernment agents. Appellant never tried to avoid the issue, 
never refused to make the projected purchase and never 
showed any reluctance whatsoever. The facts in the 
instant case fall far short of those condemned in Sherman 
and Sorrells.* It cannot be said of the present case that 
the Government played on the weakness of an innocent 
party and beguiled him into committing crimes which 
he otherwise would not have attempted. Rather, by use 
of permissible artifice and strategem the Government 
snared an “unwary criminal.” 

In Nickens v. United States, supra, a case very similar 
to the one at bar, a Government agent approached the ap- 
pellant to make a purchase of narcotics, but was unsuc- 
cessful because Nickens did not at that time have a sup- 
ply. Nickens subsequently “indicated his capacity for 
‘ready compliance’ by signaling government agents when 
he saw them and offering to sell” narcotics to them. This 
Court held that the record there disclosed “nothing re- 
motely resembling sales produced by ‘the creative ac- 
tivity’ of the government or ‘manufactured’ by them,” 
concluding that appellant’s “contention that the record 
shows entrapment as a matter of law is legally frivolous.” 
116 U.S. App. D.C. at 341, 323 F.2d at 811. Viewing 
the evidence in the present case in the light most favor- 
able to the Government, as this Court is bound to do on 
appeal from a conviction,” it appears that the same can 
be said of this appellant’s contention. 


13 Compare Johnson v. United States, 115 U.S. App. D.C. 63, 317 
F.2d 127 (1963), where, under a set of facts far stronger than those 
in the instant case, this Court held entrapment as a matter of law 
did not exist. 


14 Hallman v. United States, 115 U.S. App. D.C. 351, 320 F. 2d 
669 (1963), cert. denied, 375 U.S. 882; Accardi v. United States, 257 
F.2d 168 (5th Cir. 1958), cer‘. denied, 358 U.S. 883, 
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II. Appellant’s conviction should not be vacated under the 
supervisory powers of this Court over the administra- 
tion of criminal justice in the District of Columbia. 


In addition to the specific ground discussed above, ap- 
pellant contends that his “conviction must be vacated 
under the supervisory powers of this Court over the ad- 
ministration of justice” (Br. 15). This contention adds 
nothing to the entrapment claim raised and is, in fact, 
answered by appellee’s discussion to that point. 

One of the cases principally relied on by appellant in 
urging this second point, Accardi v. United States, supra, 
concludes: 


We cannot say that by guile and low cunning, un- 
suitable for law enforcement officers, agent provoca- 
teurs enticed into crime an unwary innocent who 
would otherwise have struggled within himself and 
resisted ordinary temptation. On such evidence as is 
undisputed the agents’ conduct does not shock the 
conscience of this Court. 257 F.2d at 178. 


The same can be fairly said of the present case. The con- 
duct of Agents Dino and Mayo falls within the ambit of 
permissible artifice and strategem and forms no basis for 
the reversal of appellant’s conviction. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G, BRESS, 
United States Attorney. 
FRANK Q, NEBEKER, 
WILLIAM C, WEITZEL, JR., 
CHARLES A. Mays, 
Assistant United States Attorneys. 
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